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Conditional Uses: Using Discretion,

Hoping for Certainty

By Gail Easley, race

For 80 years counties and municipalities have been adopting, expanding,

revising, and complaining about zoning as the primary means of implementing

local comprehensive plans.

Communities adopt zoning ordinances be-
cause they are a familiar method of regulating
the design and use of land, The complaints
arise because zoning ordinances fall short of
the predictability they promise and do not
ensute the quality of design citizens desire.

Chief among the complaints is the need
for flexibility and the ability to exercise discre-
tion in the application of standards. Early on,
the variance was created as a means of allow-
ing a propased development to vary from the
terms of the zoning ordinance. A variance would
be appropriate when there were special circum-
stances of the property, which, together with
the imposition of the zoning standards, would
result in unnecessary or undue hardship, In The
Zoning Game (University of Wisconsin Press,
1966) author Richard Babcock calls thisa
“crude means to grant and deny favors,” and
characterizes the variance not as a safety valve
to avoid undue hardship but as “leakage” fom
the certainty of the zoning ordinance.

Littimately, another means of achieving
flexibility was created: the conditional use,
which is the topic of this issue of Zoning
Practice. The technique has several names,
including special permit, special use, and
special exception, all of which mean the
assignment of conditions to the approval of a
use. Local governments establish conditional
uses as a technique in the zoning ordinance
for flexibility and because special standards
are sometimes reguired for desirable uses.

SPECIAL STANDARDS FOR DESIRABLE USES
The fundamental purpose of the zoning ordi-
nance is to establish districts (zones) which
have a common set of permissible uses and a
common set of site design standards within
each. Anywhere 3 particular zone is applied,
so are the same set of uses and standards.
Permissible uses are called “by-right” uses,
meaning that the uses are named in the zon-
ing ordinance and a property owner has the
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right to establish the use so long as it con-
forms to the standards and criteria of the zon-
ing ordinance. There is an underlying belief
that the permitted uses are similar in: type and
range of impact. This simitarity is intended to
ensure compatibility within a district. The
locat government staff, a planning commis-
sion, or a development review board may
grant approval for a permitted use when the
proposed development meets the reguire-
ments of the ordinance.

However, there are often uses that
would be welcame within the zoning district
if additionat standards could prevent them
from undermining the purpose and intent of
the district. Specifically, special uses must
be governed by a set of standards to ensure
compatibility with the by-right uses of the
district. When adeguate controls are in
place, pecple want schools, churches,
patks, playgrounds, day care centers, and
even neighborhoed shops within or near
their residential neighborhoaods. Indeed, the
prevalent practice of mixed-use develop-
ment indicates our desire to have certain
uses close to home.

Business and industria! districts also
benefit from uses other than those permitied
by fight. For example, day care centers and
restaurants are welcome near employment
centers. Because the standards that are ne¢-
essary for an industrial use or an office build-
ing would not be appropriate for day care cen-
ters, the conditional use process ensures the
application of the appropriate standards.

When a local government identifies
some uses as potentially permissible through
a conditional use approval process, the zon-
ing board of appeals is obligated to investi-
gate the propesal to make certain that suffi-
cient conditions are assigned.

FLEXIBILITY BEGETS CREATIVITY

A rigid application and enforcement of the
zoning ordinance often results in the simifarity
of the physical characteristics of a district. To
achieve the prized certainty created by zoning,
ali development must meef the same set of
standards within a district. Conseguently,
designers have little opporiunity to exercise
creativity. Standard or conventional design
has iitile opposition in the approval process,

but when a local government wishes to
encourage creativity, the standards must
include flexibility and the decision-making
process must atlow for discretion.

Cne means {0 encourage flexibility is to
identify in advance which conditional uses an
appointed body would be willing to review to
determine compatibitity {or potentiat compati-
bility) with the neighborhood and decide what
additionat standards should be met to guaran-
tee it- The extra standards will mitigate the
impacts of any possible incompatibitity. The
flexibitity inherent in this approach encour
ages creativity,

The flexibility and discretion needed to
assign conditions may lead to significant
problems in the implementation of the zoning
ordinance—sa planners, be cautious. Estab-
fishing criteria to guide the assignment of
conditions is a good idea. For example, if con-
ditional standards are as detaiied as dimen-
sional standards for permitted uses the
fiexibility of the conditional use process is
compromised. Conversely, if the standards are
hroad and general {e.g., “must not be detri-
mental to the health, safety, or welfare of the




- CONDITIONAL USE LEGISLATION

Planning and zoning officials: know the authority granted to your board by reviewing your
state legislation.

Only Florida and Georgia have no enabling legistation for establishing a board of adjust-
ment. Therefore, local governments in these states have considerable latitude on estab-
lishing them and defining their roles. This latitude aiso applies to the review of variance
requests znd hearing appeals of administrative decisions.

Several states do not have specific legislation about conditional uses, despite the author-
ity to establish a board of adjustment. In these states, legislation authorizes the board and
describes the state’s role for variances, The local government, with help from its tegal coun-
sel, may include conditional uses within the zoning ordinance and assign review proce-
dures to staff.

Narth Carolina grants general power in its enabling legistation, The board of adjustment is
granted the “power to vary or modify any of the regulations or provisions of the ordinance
so that the spirit of the ordinance shall be observed. . . .” {North Carolina General Statutes
160A-388). The board is also authorized to impose conditions. In contrast, Catifornia has
specific requirements for the issuance of special use permits.

Conditional Special  Special Conditional Special  Special
State* Use Permit Exception Use Permit  State® Use Permit Exception Use Permit
Alabama X Montana X
Alaska Nebraska
Arizona Nevada X X X
Arkansas New Hampshire X
California X X New Jersey X
Colorado X New Mexico X
Connecticut X X New York® X
Delaware X X North Carolina X X X
Floridat North Dakota
Georgiat Chio X
Hawaii X QOklahoma X
idaho X Oregon X X
tHinois X Pennsylvania X X
tndiana? X X Rhode island X
lowa X South Carolina X
Kansas A South Dakota X
Kentucky X Tennessee X
iouisiana A Texas A
Maine X X Utsh X X
Maryiand A Vermont
#Massachuselis X Virginia %
Bbchigan Hashingion L
Hesksingl * A g ] S
Alsnoar X % %

neighborhood™ the result could be a negotia-
tion process between the property owner and
the zoning board of appeals. An overly vague
or ambiguous standard is susceptible to a
legal challenge because the resuiting condi-
tions may appear arbitrary, The key is to find
the balance between broad standards that
can lead to abuse and those so narrowly
defined that the ability to assign conditions to
circumstance is removed entirely.

APPROVAL OF CONDITIONAL UISES

Eocal decision makers should know if their
state has enabling legislation for conditional
uses, Depending on the authority established
in the legislation, conditional uses may be
approved administratively or by a review
board, such as the board of adjustment or the
planning commission.

Sorme states have no legislation to direct
local govemments on establishing conditional
uses, which means city planners have signifi-
cant latitude to establish the process and stan-
dards themselves. Other states have very gen-
eral authorization in their statues—again,
allowing local government considerable lati-
tude. Many states have enabling legislation with
some direction on conditional uses. Finally,
some states provide speciﬁc tegistation that
says a local government must meet the defini-
tion and requirements set forth inthe state law.

Typically, there are two ways o assign
conditions in the approval process. Where spe-
¢ific standards are sef forth in the local regula-
tions, a conditional use must demonstrate
compliance with those standards. There is lit-
tle or no discretior authorized to-the board of
adjustment to assign standards beyond those
specified. The benefit is that this method adds
certainty to the process. The potential impacts
of a list of conditional uses were considered in
advance and standards have been adopted to
mitigate those impacts. All conditional uses
are freated in B similar manner. However, 2
disadvantage may arise when 3 use is
expecied 1o have impacts that are not suff-
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proval may be different from those imposed
on the same or a substantially simitar use in
that district. Equal treatment is more difficult
when there are no standards established in
the regulations,

In either situation, It is very important to
ensure g reasenable relationship between the
condition assigned and the impact itis
intended to address. The conditions should
be related to the type and amount of the
potential impact. The imposed standards
should easure that the use

® is compatible with the area in form and
function,

# witl not endanger public health or safety,
and

1 is designed in such a way as to mitigate
potential conflicts with adjacent and
nearby uses.

@ (Left) Schools are 2 common condi-
tional use, This one has a fence
befween it and the surrounding

- neighborhood. (Right) Good

conditions make good neighhors.
neighbors of this s

its poorly placed dur

feel very neighborly.

standards could reguire Emit

hours of operation for the bar, and

landscaping and other measures to

conceal the dumpster,

UNDER WHAT CONBITION?
The types and range of impacts from a parficular
use are potentially great. The conditions imposed
in granting & conditional use should ensure com-
patibitity and mitigate the impacts. This section
describes typical conditions and provides guid-
ance in selecting the standards planners should
impose to address those impacts.

Building skze. Conditions may be
assigned io Bl the height, bullk, and dimen-
sions of 2 proposed bullding Yo make the use
consictent with the supsunding anes and o
srsee thal the sew Duilding Soes not over
whem e adpord badiing, add o ower

m rEmdtin loes of ndvacy, or oiher
% e siustee marabe el v ane

The conditions
imposed in granting
a conditional use
should ensure
compatibility and
mitigate the

impacts.

from the average.
buildings in the s
an increasein butlcimg height cf 15 timesthe
heighi of nearby buﬂ_c_[mg_s may be compati.bie‘

Building setbacks. When a proposed
building has larger dimensions or height than
buildings in the surrounding area, a condition
to increase building setback Is appropriate.
The greater sethack provides addiionat open
space and separstion between the proposaed
butiding and sdizcent bulldines. i siso serves
56 mizsgm@f e & “gzegxafa & %@%@% with

ing’ area. For example,

Site features. Parking lots, lighting, out-
door storage, storage bufldings, fences,
signs, outdoor sales areas, ahd dumpsters
can produce potentiafly negative impacts,
including aesthetic degradat:or;, noise, glare,
and odor;

Materials, roof pitch, color, and architec-
tural sty!e hetp 0. detefmme if the building is
a good fitin terms of apfpearar;:e. For exam-
ple, condttmns that tequire; bwidmg materials
or cofors that match the pgedozmmant theme
of the area may be necessarw in.aneighbor
hood of pitched mafs for exar 1ple, a flat roof
can defract from thood character and

%’E&beij uses. mé the: parking and eie%wary areas
{ﬁ&emza}!y actmg a5 E huﬂieﬂ arfssmg fences,
walls, or %zezms, fo-helpwith nolse reduction,
Gl from Bghts around patking iots
e Eas, o Signs, and fom
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Michael Davidson

| & Sidewalk sales are a joy for pe
nesses, Howeve "O?t’jltir‘n‘;

s:mltar u-ses wnli have different |mpacts

some w;ll be tolerated in one

manufacturing uses, but restaurants and their
associated dumpsters bring the nuisance

- alarmingly close to home as more communi-

ties implement mixed use development prac-
tices. Conditions that require the placement
of dumpsters away from nearby buildings—
especially residential buildings--and that
they be enclosed, will iessen the impacts of
sight, smell, and rodents.

Other conditions for restaurants and
other service and entertainment uses include
hours of operation, location and design for
outdoor sates and storage, driveway siting,
location and design of landscaping and land-
scaped buffers, and placement and design of
fences and walls. Limiting the hours of opera-
tion serves to reduce noise from people gath-
ering, and also imits the amount of time the
parking lots are in use, Qutdoor sales areas
may be located away from nearby uses to
reduce noise and impacts from traffic; such
areas may also have limited hours of opera-
tion. Driveways:that are away from adi jacent
bufldings will reduce vehicle noise.
Landscaping (in particular, landscaped
buffers) can soften a severe appedrance,
reduce glare, and eveir help with nmse. When

Photos by Michael Bavidson -



ALWAYS LOOK AHEAD

Traffic Impacts

* Congestion

» Safety loss or reduction
+ Noise

* Glare from vehicles

Visual impacts

+ Viewshed obstruction

¢ bLack of/substandard landscaping

= Unattractive/noncontextual baildings

Environmental Impacts
« Ajir and water pollution
* loss or reduction of habitat

» loss or reduction of natural resources,
including sensitive areas {e.g., wet-
tands)

In the context of land-use planning, “impact” means the effect of one use on ancther, per-
haps so much so that the character of the neighborheod or community is changed. Some of
the impacts may bring positive, welcome changes, such as reusing or replacing abandoned
huildings or providing amenities as part of a development project. However, negative impacts
can reduce the quality of life in the neighborhood and community. Decision makers should
consider whether the use could generate any of the following impacts:

Nuisance impacts

* Noise

+ Glare {vehicles, parking iots, building
lights, parking tot security lights, etc)

+ Odor

» Vibration

» Electronic interference

Privacy Impacts
» Tall building encroachment
« Poorly placed buildings

+ Poorly sited outdoor gathering places
fespecially assodiated with recreation)

+ Density and intensity of use
increases
Safety and Weilfare Impacts

= Exposure to fire, flooding, or natural
disasters

combined with a berm, landscaped buffers
will provide the illusion of separation between
uses.

CONRCLUSION

Assigning conditions is not an exact sdlence,
Depending on the neighborhood, even similar
uses will have different impacts. Some will be
tolerated in one neighborhood but not in
another. Planners can consider past experi-
ence with specific uses by identifying the
impacts that occurred and evaluating the suc-
cess of the standards imposed to address
those impacts.

There are resources to help planners
and zoning officials understand the condi-
tional use process. In particular, look for
monggraphs, APA's Planning Advisowy
Service {PAS) reports, and articles on
prepnring roning cbdinesces. Seecialized
texis. such as those that help in ¢
rasien of historic pseservation galinances o
ey Sharsderds, will
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e SPRAWL COSTS: ECONOMIC IMPACTS
] OF UNCHECKED DEVELGPMENT
Robert W. Burchell, Anthony Downs, Barbara
McCann, and Sahan Mukherji. 200s. Island
Press, Washington, DC, zo0 pp. $z25.

THIS LAND: THE BATTLE OVER SPRAWL AND
THE FUTURE OF AMERICA

Anthony Flint. 2z006. Johns Hopkins University
Press, Baltimore. 288 pp. $24.95.

Zoning, for good or i}, stands front and center
in the debates over sprawl and its impact on
the metropolitan environment.

In Sprawi Costs: Economic Impacts of
Unchecked Development, Burchell and his fel-
iow authors have sxplored for seversl years
e sonnomic cosis of lew-densily develon-
meni i

1% glipwed land development o
expangd 22 2 ate B Taiey e nopudaBon
srowrth in vigusly every meroosilian amsa in
Heowth Amenics, In i new bapd, they oom

cests s g T Hep ey ging delns 20 e

In contrast to their more scholarly
approach, Anthony Flint, a veteran journalist
who has covered development issues for the
Boston Globe, tells the stories of the foot sol-
diers who march for and against sprawl,
including former Maryland Gov. Paris
Glendening, architect Andres Duany, and
developer Anthony Palazzolg, who challenged
wetlands regulations all the way to the U.5.
Supreme Court in This Land: The Battle Over
Sprawl and the Future of America.

Together, the books offer good story-
telling and hard economics on the hottest
topic in zoning today.
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